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Advocacy Position Statement 

 
TOTAL MAXIMUM DAILY LOADS (TMDLs) 

 
Statement of Purpose  
The American Public Works Association (APWA) seeks to inform elected officials, 
regulators, policy-makers and decision-makers and the public at-large of its stated 
position on Total Maximum Daily Loads (TMDLs). 
 
Statement of Position  
APWA wishes to amend the Clean Water Act (CWA) or direct the Environmental 
Protection Agency (EPA) to develop regulatory guidelines that clearly prescribe a Best 
Management Practice (BMP) based approach that is consistent with the MEP (Maximum 
Extent Practicable) mandate for compliance with TMDL waste load allocations for 
municipal stormwater discharges. 
 
Background and Rationale 
Rainwater falling on cities and flowing through the local storm drainage systems and 
eventually into streams, rivers and lakes is a non-point source pollution problem that 
differs fundamentally from point sources of discharge such as public sewage treatment 
plant effluent.  EPA officials have made it clear that the current TMDL regulations 
address storm water because storm water is regulated as a point source and permitted 
under the National Pollutant Discharge Elimination System (NPDES).  APWA disagrees, 
believing that the current TMDL regulations fail to recognize the original intent of 
Congress to address stormwater differently than traditional point sources.  The Section 
402 of the Clean Water Act requires the reduction of pollutants in municipal stormwater 
to the maximum extent practicable (MEP).  
 
The current EPA TMDL policy does not recognize the BMP-based nature of municipal 
stormwater programs nor does it clearly provide for allocated loading reductions to be 
measured by implementation of BMP programs.  TMDL implementation plans should 
reflect the fact that the NPDES municipal stormwater program is a BMP-based program 
with a compliance standard of MEP. 
 
Municipal stormwater programs are allocated specific waste loads as part of the TMDL 
process.  While stormwater agencies acknowledge the fact that waste load allocations are 



a mandate of the TMDL process, the standard for compliance with those allocations must 
be linked to the MEP standard established in the CWA.  Short of this presumed 
compliance, stormwater agencies will be forced into cost prohibitive, unproven treatment 
technologies for pollutants that are generated by diffuse and uncontrollable sources. 
 

Examples 
 
An example of the practical limitations facing municipal stormwater discharges would be 
a TMDL for copper.  Up to 75% of the copper found in urban runoff is from brake pad 
wear or other non-controllable sources which deposit a very fine, copper contaminated 
dust onto road surfaces.  Once copper is mixed in with runoff, it is very difficult (if not 
impossible) to remove, even with large scale treatment facilities.  Stormwater agencies 
can implement BMPs such as educational campaigns urging consumers to purchase non-
metallic brake pads, stepped up street sweeping programs, and controlling minor sources 
of copper from certain industrial sources.  While these efforts will help reduce the 
amount of copper in stormwater discharges, the efforts of stormwater management 
programs alone will not result in achievement of numeric waste load allocations.  Only 
efforts beyond the control and resources of local stormwater programs, such as 
elimination of metallic brake pads or the construction of unaffordable, unproven 
treatment systems, would result in compliance with numerical waste load allocations.     
 
Another example is the "zero trash over 1/2 inch TMDL" established for the Los Angeles 
Region.  Meeting this standard will involve extraordinary cost for screening facilities and 
constant attention during storms at numerous locations, yet even one carelessly discarded 
cigarette butt will result in an exceedance and costly litigation.   
 

Legal Context 
 
Clean Water Act Section 303 (d) requires States to establish the total maximum daily 
load for pollutants on impaired waters.  If suitable for calculation, the pollutant load shall 
be established at a level necessary to implement the applicable water quality standards.  
In addition, each TMDL must take into account seasonal variations and a margin of 
safety (MOS).  Section 301(b)(1)(c) requires NPDES permits to include limits "as 
stringent as necessary to meet water quality standards."  (This applies in all waters 
whether or not a TMDL has been established.)  40 CFR Section 122.44(d) provides that 
permit limits "must derive from and comply with WQS and be "consistent with the 
assumptions and requirements" of an approved TMDL. 
 

Current TMDL Program (1999) 
 
 Identifies that under proper technical conditions, TMDLs can be calculated for all 

pollutants.  43 FR 60665 (Dec. 28, 1978). 
 TMDLs are to be established for all pollutants of concern on impaired or threatened 

waters identified on the 303(d) list.  40 CFR 130.7 ( c )(1). 
 Defines a TMDL as the sum of individual wasteload allocations for point sources 

(WLA), load allocations from nonpoint sources and natural backgrounds (LA), 



accounting for seasonal variations and a margin of safety.  They can be expressed in 
terms of mass per time, toxicity or other appropriate measures.  EPA requires that a 
TMDL contain an individual allocation for each point source.  40 CFR 130.2 (I). 

 Load allocations are defined as the portion of a receiving water's loading capacity that 
is attributed to nonpoint sources of pollution or natural background.  They are best 
estimates of the loading, which can range from reasonably accurate estimates to gross 
allotments.  Where possible, natural and nonpoint source loads should be 
distinguished.  (40 CFR130.2 (g)) 

 Wasteload allocations are defined as the portion of a receiving water's loading 
capacity that is allocated to one of its point sources of pollution.  40 CFR 130.2 (h). 

 Specifies that if best management practices (BMPs) or other nonpoint source 
pollution controls make more stringent load allocations practicable, then wasteload 
allocations can be made less stringent allowing for nonpoint source control tradeoffs.  
40 CFR 130.2 (I). 

 TMDLs must be established at levels necessary to attain and maintain the applicable 
water quality standard with seasonal variations and a margin of safety.  40 CFR 130.7 
( c ) (1). 

 Calculations to establish TMDLs shall be subject to public review as defined in the 
State's Continuing Planning Process (CPP).  40 CFR 130.7 ( c ) (1) (ii) 

 
Specific Issues 

 
Need for Inclusion of Appropriate Local Governments in the Process 
 
States must have the dominant role in the TMDL program and must involve local 
governments in the TMDL process at the option of the appropriate local jurisdiction. 
APWA urges that the TMDL program outline a role for local officials or their 
representatives in the review of the methodologies and ultimately the TMDLs affecting 
waterbodies within their jurisdictions.  This being said, however, APWA members do 
support the states' role in setting the TMDLs and believe that EPA's authority to approve 
the TMDLs should be limited.  CWA Section 303(d)(2) only requires EPA to approve or 
disapprove the state's list and load; it does not provide for a detailed review of the state's 
implementation process.  
 
TMDLs are inconsistent with State and Local Comprehensive Planning 
 
Regulators and scientist mutually agree that impervious cover exceeding a range of 7 to 
13 percent cover will lead to TMDL violations and streams becoming impaired.  
Meanwhile, State and Local Comprehensive Planning supports policies such as higher 
density and infill development in efforts to reduce sprawl. 
 
While land planning is one component utilized to reduce loadings and improving water 
quality, TMDLs should be utilized as an evaluative tool to identify waterways of 
significance which can reasonably achieve improvement.  Focus should be placed on 
improved planning and the development of a comparison metrics to maximize benefits of 
water quality improvements which are consistent with the overall goals. 



 
 
Lack of Recognition of the Unique Nature of Stormwater Discharges 
 
In general, there appears to be a lack of recognition in the TMDL regulations that 
stormwater discharges are by their nature different than point source discharges.  EPA 
representatives have asserted that under the TMDL program, municipal stormwater 
discharges are considered a point source.  This issue in itself leads to a number of 
technical issues related to the stormwater regulation.  For example, the question of how to 
determine load reductions for stormwater will be critical and extremely complex. 
 
In addition, the current TMDL Program does not include the role of hydrology in the 
TMDL development process. Typically, waste load allocations are based on flow regimes 
defined by the 7Q10 level or equivalent flows. This is done to determine the maximum 
allowable concentration of pollutants that may be permitted. However, pollutants 
associated with stormwater runoff are introduced into waterbodies during periods of high 
flows and no credit is given for the higher flows or resulting dilution. 
 
Another related technical issue is the need to allow beneficial use attainability analyses 
(UAA) as a requirement of the TMDL process and submittal when requested by the 
appropriate local jurisdictions.  The inclusion of the UAA analyses will help to ensure 
that TMDLs are based on best available science, consistent with community values and 
are historically sustainable.  The inappropriate identification of attainable uses would 
have a severe impact on the success of the TMDL program and will lead to unachievable 
allocations. 
 
TMDLs Need to be Based on Sound Science 
 
Although APWA supports state primacy in the TMDL program, our membership 
supports regulations leading to thorough scientific/peer review of the methodologies used 
by the states in developing the TMDLs.  The TMDLs developed by the states must be 
based on sound science and must meet acceptable scientific standards. 
 
Language Needs to be Included to Reflect the Ninth Circuit Court Decision on 
Stormwater Permits 
 
The current regulations fail to include language reflecting the September 15, 1999, court 
opinion issued by the U.S. Court of Appeals for the Ninth Circuit on a case involving five 
Arizona NPDES stormwater permits (Case No. 98-71080).  In this case the Ninth Circuit 
ruled that by statute, stormwater discharges are to be subject to the maximum extent 
practicable goal, rather than strictly being subject to numeric effluent limits which apply 
to traditional point sources.  Under this court ruling, the application of a TMDL with a 
numeric effluent limit for stormwater discharges would be inappropriate.  The APWA 
membership urges that municipal stormwater systems be classified as nonpoint sources 
subject to best management practices as called for by Congress under section 402(p) of 
the Clean Water Act.   



 
Local Disproportionate Share 
 
If EPA continues to consider urban runoff as a point source, APWA is very concerned 
that municipalities will be allocated a disproportionate amount of TMDLs.  Atmospheric 
deposition issues will lead to an even greater burden for the TMDL program being placed 
on localities.  Local governments shouldn't be held responsible for atmospheric 
deposition over which they have no control.  This approach, as well as holding the local 
governments responsible for other nonpoint sources out of their control, will lead to an 
even greater burden on municipalities. 
 
It is also important to note that the cost for stormwater discharges to attempt to meet 
water quality standards, rather than maximum extent practicable (MEP), would be 
astronomical.  Unfortunately, the cost for requiring stormwater discharges to meet water 
quality standards was not even reflected in EPA's cost estimates of the TMDL program.  
According to an American Public Works Association Southern California Chapter study 
from May 1992, the nationwide capital cost for construction to meet numerical discharge 
limits to achieve water quality standards was $407 billion (1992 dollars).  The associated 
annual operating and maintenance cost would be $542 billion (1992 dollars). 
 
Lack of Adequate Congressional Review of the TMDL Program 
 
In closing, the APWA membership is extremely concerned that the full impact of the 
TMDL program has not been properly analyzed and reviewed by Congress.  TMDLs 
were created to be one of the tools for attaining water quality, not the primary tool, and 
are not appropriate for all sources in the watershed.  Clearly, the cost of the inclusion of 
stormwater discharges in the program was not reflected in the cost estimates that have 
been provided to the Congress to date.   
 
APWA is concerned that the funding that will be directed to this program to address 
stormwater would be spent more cost-effectively in areas where the science and technical 
capability exists to tackle significant water quality issues.  We are asking that there be a 
thorough Congressional review of the proposed regulations and their expected impacts 
before the program moves forward.   
 
TMDL Conclusive Comments 
Unfortunately, a practical application of technology that allows reaching goals for point 
sources dischargers is not always practically available for MS4 permit holders.  Best 
management practices will not always assure attainment of waste load allocations within 
a stream reach for certain constituents.   
 
The TMDL process provides for economic and social relief when water quality goals are 
not achievable.  Practice and experience indicates that the current guidance sets into place 
a very costly process for some stormwater systems to design, implement, and construct 
features that will later be found not to achieve water quality goals.  Thus, in some 



instances the previously described actions will be followed by a further costly legal 
proving of the need for economic and social relief.   
 
Sponsor 
Water Resources Management Committee  
 


